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Purpose of
session

Purpose
This session is an opportunity for ENSG to review the stakeholder journey in relation to
the role of the incumbent TO within early competition.
This is a contentious issue and a wide range of stakeholder views have been
expressed, including:
•

TOs should not be able to provide solutions for a competitive project.

•

TOs should continue to develop a solution to be used as a counterfactual that the
competition must beat.

•

If the TOs do put forward solutions, there is a conflict with their role in network
planning.

We do not anticipate being able to reach a unanimous view on this across all
stakeholders.
Today’s session is intended to consider the process the ESO followed to seek
stakeholder input, the views received, and the rationale for approach and our
conclusions.
Overall, we recognise the concerns raised by stakeholders in relation to this topic.
Following our phase 3 consultation, the ESO is currently reflecting on the feedback
received and the impact this has on our position. This will be discussed further during
the session.

Stakeholder journey
Phase 1: workshop
discussions touched
on conflicts of
interest

Phase 2: explored
whether and how
TOs should compete

•
•
•
•

Discussed in
stakeholder
workshops.
Discussed in bilaterals.
Discussed with TOs.
Asked stakeholders if
they agree with our
proposed position that
TOs should participate,
and as bidder.

We are
currently
here

Phase 3: explored
how conflicts could
be mitigated

•
•
•
•

Phase 4: ESO
reflecting on
stakeholder
feedback to inform
our advice to Ofgem

Discussed in
stakeholder
workshops.
Discussed in bilaterals.
Discussed with TOs.
Asked stakeholders if
they agree with our
proposed position on
conflict mitigation
In response to ongoing view from
SSEN Transmission and SPT that TOs
should be counterfactuals, we held 2
workshops with them aiming to discuss
how the challenges of that approach
could be overcome

Phase 5: Ofgem
consult further and
determine position

Phase 6:
implementation

Stakeholder feedback: phase 2 & 3
consultations
Phase 3 consultation:
Confirmed our view that TOs should participate and
should do so as bidders. Asked whether stakeholders
agree that our proposed conflict mitigation
arrangements were sufficient.

Phase 2 consultation:
Asked stakeholders if they agree with our proposal
that TO should participate (subject to suitable
conflict mitigation) and should do so as bidders.
•
•
•
•
•
•

•

Transmission Investment: felt TOs should not compete. If
they do, should not have a role in network planning.
SSEN Transmission: felt the TO should progress a
counterfactual alongside the competition.
SPEN: felt the TO should progress a counterfactual alongside
the competition.
NGET: agreed with our position.
NGV: agreed with our position.
Potential Bidder (confidential response): agreed with our
position.
Storelectric: didn’t directly respond (but in discussion has
indicated support for TOs participating).

•
•
•

•
•
•
•
•

Note: confidentiality
of each response is
being clarified
ahead of ENSG

Transmission Capital Partners (Transmission Investment and
Amber Infrastructure Group): felt TOs should not compete. If they
do, conflict mitigation proposed is not sufficient.
Financial organisation: wary of other bidders ability to compete
against TO and how conflict mitigation would be enforced.
Citizen’s Advice: felt the TO NOA solution should be used as
counterfactual to determine if a competition should be run and that
TOs shouldn’t get a second opportunity to bid in a different solution.
TO: felt the TO should progress a counterfactual alongside the
competition.
TO: felt the TO should progress a counterfactual alongside the
competition.
TO: agreed with our position.
NGV: agreed with our position.
5 respondents – didn’t respond on this question

Additional stakeholders who expressed views
Additional views expressed
during bilaterals

Additional views expressed
during webinars
Diamond Transmission

Equitix

Under early competition ESO
should be responsible for
completing the TO activities.

If TOs are bidding they have an
inherent advantage to win
projects.

‘Other’
Concerns over the ESO taking
the role that is currently led by
the TOs. May require ESO team
to upscale or bring additional
staff, whereas existing TOs
already have capabilities.

There is precedent for similar
ringfencing conflict mitigation,
such as for DNO connections.

Views expressed in relation
to pathfinders

Additional views
expressed during ENSG

Sembcorp: cited examples of
coming up against conflicts of
interest in the pathfinder
process

‘Other’

Balfour Beatty: highlighted
that contractors may prefer to
work with the incumbent.
seems sensible that the TO can
provide a competitive price,
then why is there the need for
competition? To compete on
level playing field, it is quite
difficult considering the size
of the entities.

Various

Fiona Wolff: highlighted
international examples where
central network planning was
used.

3 additional stakeholders have
raised questions linked to the
inclusion of TO solutions or
the activities undertaken by
TOs in relation to the process.

Summary of key topic 1: TOs providing solutions
Question: can TOs participate in a competition (either as a bidder or counterfactual)?

For
•

TOs could offer the best value
solution for consumers.

•

Need strong justification to
exclude a potential market
participant.

Against
•

Monopoly provider inclusion
may deter other competitors
and stifle growth of market.

•

Conflict with existing TO role
in network planning (see topic
3).

ESO rationale for it’s positions on TO participation
Starting
principle

Market participants should not be excluded unless
good reason to do so. Exclusion of participants is
detrimental to competition and consumer value.

Initial position

TOs should not be excluded from competition and should
be able to participate in some form(e.g. as a bidder or as a
counterfactual).

Evidence
considered

•
•
•
•
•

Other UK competitive processes, including late model
International experience of incumbent participation.
Concerns raised in discussions that TO inclusion could lead to other competitor not participating.
Concerns raised in discussions that there will be conflicts with TO network planning role.
Phase 2 responses: (1 stakeholder for exclusion; 5 Stakeholders against exclusion (with
caveats))
• Phase 3 responses: (2 stakeholders highlighted concerned about inclusion of TOs)

Revised
position

TOs should be allowed to participate provided
suitable conflict mitigation approach can be found

Summary of key topic 2: Counterfactual or
Bidder
Question: if TOs do provide participate, should TOs put forward a counterfactual or bid in to the competition?
Option for
participation
TO formal bidder in
competition

Pros

•

Fair and transparent procurement process
as everyone following the same process.

Cons

•

•

TO provides
‘counterfactual’
solution. (Bidders
must beat the
counterfactual.)

•
•

•

TOs solution will always be provided as an
option.
TOs continue to operate under established
RIIO process (subject to necessary
adjustments).
Allows some level of comparison between
competitive and regulated solutions.

•
•

•
•
•

TO currently set up to operate under RIIO framework, not via competitive bidding
process.
Conflict with TO network planning role, including connection assessment for bids.

RIIO2 arrangements different to the competitive regime (e.g. scope of posttender change, duration of need assumptions, incentive regime).
Additional process steps required to compare TO solution and competition
winner. Would also need an additional disputes process for this decision.
More challenging to evidence that a fair, transparent process, with a level playing
field, has been applied as two separate processes running.
Conflict with TO network planning role, including connection assessment for bids.
TO unable to tailor their bid to offer a better solution for consumers.

ESO rationale for it’s positions on TOs as bidders or
counterfactual
Starting
principle

Aimed for a process that is fair, transparent and
efficient to administer

Initial position

TOs should participate as bidders so that all participants follow the
same process and are assessed on the same basis.
•
•
•

Evidence
considered

•
•

•

Experience in NOA pathfinders, which has highlighted challenges of TO counterfactual approach.
Views of 2 stakeholders who believe TOs can develop better solutions for consumers by remaining
within the RIIO framework.
Phase 2 responses: (3 supported the initial position, 2 supported counterfactual approach; 1 did not
support any form of TO participation.)
Legal advice that conflicts of interest under the counterfactual approach still exist.
Outcome of workshops with TOs to consider how the challenges of the process, including conflicts
mitigation, could work.
Phase 3 responses: 2 stakeholders argued for counterfactual approach. 1 stakeholder proposed
using NOA solution as counterfactual to make decision whether to compete, and no further
opportunity for TO to propose a new solution as a bidder.

Revised
position

We continue to feel that TOs should participate as bidders in order to provide
a fair, transparent and efficient competitive process.

Summary of key topic 3: Conflict mitigation
Question: if TOs do provide solutions, can conflicts with their network planning role be mitigated through
ringfencing? Or, could the ESO take on the network planning functions?

Option for conflict
mitigation
Ringfence TO bidding
teams

Pros
•
•
•

ESO take on relevant
network planning
functions

•
•
•

Cons

Retains TO expertise in network planning and TO
responsibility for its own network.
Lowest cost solution for consumers and quickest to
implement as no change in roles and responsibility.
Ringfencing successfully used elsewhere to manage
similar conflicts (e.g. GB non-household water retail, BT
Openreach).

•
•

Ringfencing difficult to monitor and enforce.
Lack of trust could undermine market confidence and reduce
number of bidders

TOs would not be involved in initial solution design or
connection assessments.
Greater market confidence in the process.
Central planning function successfully used in other
countries.

•
•
•
•
•

Loss of expertise of TOs from planning process.
Reduced TO responsibility and control over their network.
Reduced synergies with asset replacement planning.
Duplication of resource.
Cost and delay due to transferring planning function.

ESO rationale for it’s positions on conflict mitigation
Starting
principle

Aim for the least disruptive and least costly process
that sufficiently address the conflicts.

Initial position

TO bidding teams should be ringfenced, and ESO role
strengthened, to remove advantages gained from TO
planning role.

Evidence
considered

•

Other UK ringfencing examples

•

Concerns about conflict mitigation raised in ENSG

•

Phase 3 responses: (2 support conflict mitigation proposals; 2 explicitly against; 3 raised
alternative views)

Revised
position

To be discussed at ENSG

Annex
Appendix 1 – phase 2 consultation text
Appendix 2 – phase 3 consultation text
Appendix 3 – potential counterfactual process

Appendix 1: Phase 2 consultation (1)

Appendix 1: Phase 2 consultation (2)

Appendix 2: Phase 3 consultation (1)

Appendix 2: Phase 3 consultation (2)

Appendix 2: Phase 3 consultation (3)

Appendix 2: Phase 3 consultation (4)

Appendix 2: Phase 3 consultation (5)

Appendix 2: Phase 3 consultation (6)

Appendix 3: TO counterfactual approach
In response to views expressed by SSEN Transmission and SPT that TOs should be counterfactuals, the ESO worked with them to explore how the
challenges of the counterfactual approach could be overcome. The ESO worked with SSEN Transmission to set out the process below as the broad
counterfactual process. No firm agreement was reached with SSEN Transmission and SPT on the overall process and therefore the challenges involved.

The work done to date on this will be shared with Ofgem for their consideration in phase 5.

Appendix 3: TO counterfactual approach

Appendix 3: TO counterfactual approach

Commercial Model

Mike Oxenham

Commercial Model - Discussion Points
In light of stakeholder feedback we are planning on suggesting to Ofgem that further consideration is required
in their decision-making process for key topics in relation to our commercial model proposals as follows.
• On the appropriate value of a performance bond (or equivalent form of security) and whether such security
should be lower than for OFTO Build and tapered downwards towards the commissioning date.
• On the PPWCA cap and how to set an appropriate value, as well as in relation to the development of more
detailed guidance on the PPWCA process and cap, including any cap exclusions.
• On the risks related to non-delivery (and the mitigations for those risks) as well as the approach to setting
design standards/specifications for tenders.
• On how it might be possible to reward a successful bidder for debt competition outperformance e.g. in
relation to creating value for consumers.
Is there anything else ENSG thinks is significant and we should specifically flag to Ofgem on our Commercial
Model proposals, based on stakeholder feedback?

Stakeholder feedback
Phase 3 Consultation

Stakeholder
Consultation open 10 weeks

•
•

•
•
•
•
•
•

5 day extension for Transmission Investment

1 Launch webinar
6 Q&A sessions
1interview - IPFA
ESO tweets/newsletters/website
article
2 bilateral meetings
12 formal responses (1 confidential, 2 awaiting
confirmation if can be made public)

DISTRIBUTION

Feedback

Roles and Responsibilities
•
•

•

General support for the ESO to perform the Procurement Body,
Contract Counterparty and Payment Counterparty roles
Roles and responsibilities between the Network Planning Body
and the Procurement Body should be clearly defined to avoid
any overlap or interference in the process
Differing views on our proposed approach to conflict mitigation,
primarily concerned with the impact of the incumbent TOs on
the competition

Identifying Projects
•
•

•

Stakeholders were broadly supportive of competing projects
that appear in at least two FES scenarios
Some stakeholders suggested that NOA and FES process
should be expanded to be fit for purpose
Some stakeholders supported the Interested Persons Options
process, but extensive work will be required to ensure the
process is attractive and useable

Commercial Model
•
•

•

General support for the proposed approach given the nature
of early competition
Most stakeholders agree with fixed payment to the successful
bidder during the preliminary works period
Areas of focus included the cost assessment process,
flexibilities to margins and overheads and equity commitment
where further work is required

End to End Process for EC
•

•

•

Stakeholders were broadly supportive of our proposals for pre tender and PQQ activities and assessment areas
Broad agreement on ITT stage 1, but some bidders had
concerns about the number of bidders progressing to ITT stage 2
and some assessment areas which require more consideration
Most stakeholders supported the ITT stage 2 approach,
operational incentives and decommissioning proposals

Implementation
•
•
•
•

Hannah plan
Stakeholders agree with the high-level implementation
activities
Some concern that the proposed timings underestimate the time
required
A critical path activities will need to be established
Some stakeholders suggested that the implementation stage
should commence once the relevant primary and secondary
legislation are in place

EC and Distribution
•

•

There are opportunities to encourage more competition in
distribution and early competition model could be adapted to
distribution
There are varying views on whether DNO should take on
Procurement Body, Network Planner and Contract/Payment
Counterparty roles as some stakeholders suggested that
Procurement Body needs to be independent due to conflict of
interest
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